
OVERSIZE PARTICIPATION AGREEMENT 

Ihk Agreement is entered into this day ot , 2005, by and 
between the Cfty of College Station, a Texa home rule municipal corporation (he=- 
*CITY'), and BCS HospitaliLy Development, LJ., a Texm Limited Partnewhip, Kenddl 
Gillurn and Brendan Gilyan ~~r "OWNERS'). 

, WHEREAS, OWNERS own and have developed property within the City of College Station, 
more particularly described as Lots 5 through 10, Block 18 of Sout4wo-d Valley Section 4-8 
SuWivbion ( h d d k  ''Propew as depicted atad described on the final plat appmved by the 
Planning d Zoning Commission on Jmuaty 6,1977; and a Vicinity Map is attt~hed h e m  as 
Exbibit A; and -.- 14 J * I* - 

L -  

UVHEREAS, CHAPTER 9, CITY b~ COLLEGE S T A ~  CDbE OF 
OWNERS cunfbm to the CiTY's standards and master plans fbr streets and utilitie8 and pay fbr 
dl costs of makrbh and installation of streets, alIeys, sidewalks, drainage, and utilities except . b 4  

where the CITY agrees to participate in the cost of oversize of such improvements; and 

WHEREAS, the City of College Station Utility Master Plan req- an eigM inch (8")ater line 
run parallel to State Highway 6 Frontage Road as detailed in Exhibit B; and 

m, an oversize cast participation quest for water line 
hprovements comtmcted that were in excess ofthe required sizing for the deve10pmeat; a d  

WHEREAS, tlae City Engineer has reviewed the data, reports and analysis provided by 
OWNERS' e n g k m  aud de&dned that OWNERS' q w s t  for utility participation qualifies 
for pdcipdon funding under the criteria established in CHAPT~R 9, SECTION 9, C ~ W  OF 
COLLEGE SATION CODE OF ORDM 

-ii . h L '  a,. 3 .~  .& L Y  4 
NOW, THEREFORE, for and in considtration of the recitations above d the promi= and 
mmnmh herein expssed, the parties hereby agree as follows: 

$*i I* 
D E r n O N S  

1.1 h p p m v i  PLas means the plans and s p e c i i h t i h  (hat m a t  t W " a e n t s  of this 
Omsize Participation Agreement, the City of College Station Codes and Odnaaces and any 
other appticab1e laws, and that have been submitted to, reviewed and a p m d  hy the Citv of 

13 CITY or CoUqe Station means the City of College Station, a Texas b m e  rule 
municipal c o p d o n  located at 1 101 Texas Avenue, College Station, Texas 77840 

13 Certificate of Aooeptance: A ceMcate issued by the City &@new stating that the 
c o d o m  wnforms to the p h ,  s-catiolls and standards contrrirwd in or referred to in 
C m  9 of the CITY OF C O L ~  STATION CODE OF ORDMANCES~ - . - l--h:.~m 

a v- 



1.4 Certificate of CompletionlCompiiance, As defined in Section 1702 of the 
INTERNATIONAL BUILDING CODE, 2003 Edition, as adopted and amended by the City Council of 
the City of College Station, a certificate stating that work was done in compliance with approved 
construction documenWApproved Plans. 

1.5 Effective Date. The date on which this Agreement is signed by the last party whose 
signing makes the Agreement fd1y executed. 

1.6 Final Completion. The term "Final Completion" means that all the work on the Project 
has been completed, all final punch list items have been inspected and satisfactorily completed, 
all payments to materialmen and subcontractors have been made, a11 documentation, and all 
closeout documents have been executed and approved by the OWNERS, Certificates of 
CompIetion and Acceptance have been issued for the Project, all Reports have been submitted 
and Reporting Requirements have been met, and DEVELOPER has I l l y  performed any other 
requirements contained herein. 

1.7 OWNERS means BCS Hospitality Development, L.P., a Texas Limited Partnewhip, 
whose principal office is located at 6329 Gun Club Road, Temple, Texas 76501, as to Lob 8,9  
and 10, Block 18, Southwood Valley, Section 4-B, College Station, Texas; and Kendall Gillurn 
and Brendan GiIyan, also located at 6329 Gun Club Road, Temple, Texas 76501, as to Lots 5,6 
and 7, Block 18, Southwood Valley, Section 4-B in ColIege Station, Texas. 

1.8 Property means Lots 5 though 10, Block 18 of the Southwood Valley Section 4-B 
Subdivision, College Station, Brazos County, Texas, as depicted and described on the final plat 
approved by the Planning and Zoning Commission on January 6, 1977. A vicinity map is 
provided as EHhibit A attached hereto and incoxporated herein by reference. 

1.9 Project means the construction of the water line improvements as detailed in Exhibit B 
attached hereto and incorpomted herein by reference. 

11, 
OVERSIZE COST PARTICIATION 

2.1 CITY agrees to cost participate to oversize the improvements as follows: 

1. The construction cost difference between an eight-inch (8") water line and 
a six-inch (6") water line. 

26 The total cost of the projsct is $1 10,271.00. CITY agrees to cost participate with 
OWNERS for the actual consimction cost not to exceed 27.26646% or $30,067.00 of the 
specified improvements, whichever is less. The CITY'S participation does not ex& 30% of 
the Project. Therefore, this Project was not required to be competitively bid under S m o ~  
252,002 et seq, of the TEXAS LOCAL GOVERNMENT CODE as amended. 
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>- The d&iIed total mst of the impmvements is m h e d  hereto and inoorpomtd herein as 
Exhibit C 

t .  " .i u, 
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2.4 OWNERS wanant and by the signing of this Agnement thatA the amount 
OWNERS have submitted for reimbursement is the actual cast of constructing and installing the 
impvemmts specilied in this request as approved by the City Engineer or his dekgate. Any 
amount in excess of the actual mst of the impmvemmts is ~o~ a d  OWNERS shall be 
liable for the immediate mpayment of any excess funds. The City Engineer or his delegate has 
certified that each of fbllowing applicable tam and conditions haw been met for the approval 
of  ihe City's cost participation to omshe the sewer Iine: 

(1) the Final Completion of the 
Approved P h ;  

(2) issuance of.CcrScntes of 
(3) OWNERS' compliance with all City Codes, Odnanca and standards . . 

re~ating to ths ~Gperty and its suwiVon sod developmea~ 
(4) dedication of the land fbr the right-of-way either by plat or by general 

wsrranty deed, 
(5) a current title report as of the date of land dedication and updated within 

sixty (60) days of & date of this A p e m e  
(6) lien releases or subdinations h m  all lenders as required by the C - 

2 3  Ovl he Participation Payment. OWNgCS have submitted the written application for 
oversiu uticipatim payment within thirty (30) days after Final Completion 

2.6 The ClTY will pay o v h  participation funds in one payment within thirty (30) days 
af&r C m s  appmval of this Agreement. ' -. 

*i f 
2.7 R C + S , ~ ~ ~  m d  O~BW~W~~&.-OWNERS ~hrll m a ~ e  their MCS a d  0th~ -rds 
m W  to the project available for  tio on by the CITY. OWNERS shall submit to the CITY 
any and all i n f o d o n  or reports requested to verify the expedtum submitted for 0- 
participation e1igi'bility including but not limited to bid documents, payment applidons, 
including my supporting infomudim, cauceIld checks, capits of oonstruction and a g k m h g  
dacument$ as detemhed by the City Engineer in his sole discretion, for the verification of the 
cost of the infrastructure detailed in Exhibit C of this Agmment. The submission of thwe 
reports and i n f o d o n  shall be the responsibility of tbt OWNERS and shaU be d e d  by 
OWNERS' L i d  Professional Engineer at OWNERS' expense and si@ by an a u h r i d  
official of the entity. 

m. 
GOVERNMENTAL IMMUNFI"Y, INDEMNIFICATION AND RELEASE 

CITY b a politid po ion of the state and governmental immdty. By entering 
into this Agreement, CITY does not consent to ruit, waive its governmen 
the limitations u to d w w  Claim8 Act, 

: d , . . F . ' 9  T'V"R""F:c"TTAw.: : .%? + 7 
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OWNERS agree to and shall indemnify, hold harmlms, and defend the CITY and its 
o f i m ,  agents, and employeeas ikom and against any and all claim, losses, damagw, cause3 
of action, suiu, and liability of every kind, hdding all expenses of litigation, court costs, 
expert f e ~  and attorney's few, for injury to or death of any perrpon, or for damage to any 
pmperty, or for bmch of contract, arising out of or in connection with the work done by 
OWNERS under tbb Agreement, mgardless of whether such injuries, death, damagm or 
breach are cawed In whole or in part by the negligmce of the CITY, any other party 
Indemdled hereunder, or the OWNERS. 

OWNERS ahall indenin€& and hold the CITY harmleas from any claims of ruppliem or 
snbcontmctors of OWNERS for improvemunb constructed or caused tu be constructed by 
OWNERS. 

OWNERS shall i n d m  and hold tbe CITY hamless from any and all injuriw to or 
Elahn?P of adjam t pmperty ownen resulting h m  or dating to their performance under 
thb Agreement. 

OWNERS assume full rwponsibility for the work to be performed hereunder, and r e h a ,  
reliaquishes and discharges the ClTY, its orncerrr, agents and employees, from all claims, 
demands, and causes of action of every kind and &wader, including the cost of defense 
therefore, for any injury to or death of any pemons and any loss of or damage to any 
property that is caused by, alleged to be caused by, arising out of, or in connection with, 
OWNERS' work to be performed bereunder, This release shall apply whether or not said 
daims, demands, and causes of action am covered in whole or in part by iasumce and 
regardless of whether or not said cIaims, demands, and catasas of action were caused in 
whole or in part by the negligence of the CITY, any other party released hereunder, o r  
OWNERS. 

w. 
PROJECT AND CONSTRUCTION 

4.1 Right to Inspect the Work, The City Engineer has inspectad the improvements for 
compliance with the Approved Plans during comtruction and bas issued CmtMates of 
AcoepEance and Completion. In the event that any of the work or materials fumisbed is not in 
strict mrdance with the Apjmved Plans, OWNERS shall w m t  or cawe to be mmcted at its 
soIe cost and expme any defective or noncodoming warlr. 

4 Independent Contractor. OWNERS shall be solely mpnsible for selecting, 
supenrisin& and paying the oonsttuction mntractofls) or submntmhm and for complying with 
all applicable laws, including but not limited to all requirements concemiog workers 
canpmdoa and comirwtion retainage. 

The parties to this Agreement agree and uaderstand that all employees, volunteers, personnel and 
materials fiunished or used by OWNERS in the installation of the specified improvements &dl 
be the mponsibility of OWNERS and shall not be deemed employees or agents of the ClTY fbr 

PvQ=* 
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4 3  Payment for materials and hbor. OWNERS are solely and exclusively Iesponsible for 
compensating any of its wntmctors, employees, subcontmcto~ materialmen d o t  suppliers of 
any type or nature w h a t s m  and h d n g  that no claims or liens of my type will be fled 
against my property owned by the CITY arising out of or incidental to h p & b m  of any 
service perfomed pmmmt to this Agmment. In the event a sta- lien notice is sent to tk 
m, OWNERS shall, w h e ~  no payment bond covers the work, upon written notice from the 
CITY, hdd the CITY hamless h n  any losses that may d t  b m  the filing or enforcement of 
my said lien notice. 

4.4 Affidavit of bib paid. OWNERS have provided the City Engineer a notarid affidavit 
stating that all MIS for labor, matcrisls, and h i d a t &  incumd have been paid in full, that any 
claims fiom manufacturer$ materialmen, and subcontractors have been released, and that  the^^ 
e r r e n o c ~ P e t l ~ g o f w ~ c h t h e O ~ h a v e b ~ ~ f i e d .  4 ~*:.':"'-"*?'*-" 

, I' . 
I 

4 3  This Agreement docs not alter, mend modi#'or' rkp&'bY% mquirehehts 
contained in the Code of Ordhmces, Unified Development Code, or other applicable law. 

v, 
GUARANTEE OF PERFORMANCE 

5.1 The OWNERS executed p e r f o m  and payment bonds for the ootlgtruction of the 
imp~~vementa to ensure completion of the project and payment of subamtractom executed by a 
coprate surety ia a c c o h c e  with CHAPTER 2253, TEXAS GOVERNMEW CODE. Tbe bonds 
were issued in the total amount of the con- price as approved by the City. 

'IZ 
GENERAL PROVISIONS 

6.1 Amadmemts, No amendment to this Agmment shall be effective and binding unless 
and until it is reduced to writing and signed by duly authorid repmmtatives of both parties. 

6 2  Choice of law and Venme. This has been made d e r  and shall be governed 
by tbe laws of tbe State of Texas. Perfomce and aIl matters ~1ated thereto shall be in Bmos 
County, Texas, United States of Americ8 

63 Authority to enter into Agreement. Each party represents that it has tne mu power ma 
auhmity to enter into and pe&m th is  Agreement. The pmon executing this Agreement on 
behalf of ach  party has been pmperly d o n &  and empowad to enter into this Agmment. 
The pamn executing this Agreement on Behalf of OWNERS rqmmt  that he or sbe is 
autbwized to sign on behalf of OWNERS to provide p m f  of such authoridon to the 
CI'IY upon request, 

. . I *, 
R& 5 ; . *& Pd. .*a :r-%$%d 

6,4 Agmcment m d ,  The parties acknowledge that they have read, understand and intend to 
be bound by the terms and conditions of this Apemd.  
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6.4 Agmement read. Theparties wledge that they have d, understand and intend to 
be bound by the terms and di t ions  

65 Nod= AU notices rmd documents required herein shall be sent and provided to the 
parties at the ad- and telephone m m h  S i  below: 

BCS Hospitality Development, LP. City of College Station 
6329 Gm Club Road City Engineer 
Temple, Texas 7650 1 P.O. Box 9960 

College Station, Texas 77842 

With copies to: 
City Attomey and Clry Manager 
1 I01 TP-s Avenue 

T,V&~ rw, 7650 1 College ation, 'IX 77842 
' 5 '  ;#&. 1 All notices a;;d-&-&& 6 received when mailed with d c i e n t  m e  and 

deposited in a rsgular mailbox of the United States Post 086.m. The parties ky change 
addresses upon thirty (30) days' written notice sent certified mail, return receipt requested. 

6.6 Assignment. This Agrcunent and the rights and obligations contained herein may not be 
assigned by OWNER without the prior written approval of the CITY. 

6.7 Default In the event of a bteach of this w e n t  by OWNER the CITY may 
terminate this Agreement and exercise any and all legal medies available to il 

Executed this day of ,2005. 

BCS HOSPITALITY DEVELOPMENT, L,P, CITY OF COLLEGE STATION 
A Texas Limited Partnership 

. ,<: B 
By: TEXAS HI-SKY, INGi. 

aTexasCorporation, , 

;*- 
-1 )I 

BY: 

BY: 
RON SILVIA, Mayor 

ATTEST: 

Connie Hooks, City Secretary '-;WE: I . 

VPROVED : 

Glenn Brown, Interim city Manager 

City Attorney 

60f8 
C d w t  No. - ... 

--pn*la*lm---wUsh 



THE STATE OF TEXAS ) 
1 ACKNOWLEDGMENT 

COUNTYOFBPAZQS ) 
: 9 , 

&fae me, the undersigned'hhority, on this day pemnaily .ppearod BWNDAN 
GILYAN, President of TI3XAS HI-SKY, INC,, a Texas mrpmtioq Gemd Partner of BCS 
HOSPITALITY DEVELOPMENT, L.P., a Texas Limibad Partnership, hown to me to b the 
person whose name is subscribed to the foregoing ktmment, and &owledgat to me that he 
executed the same for the p w p a  and consideration thmin e x p d .  

Given under my hand and sad of ofhoc on this day of &&2& 

ptary ~ u b ~ i d n  and for &e State of Texas 

State of Texas 

THE STATE OF TEXAS ) 
1 ACKNOWLEDGMENT 

C O U N T Y O F B ~  ) 
.. * ; , 4, 

Befo= me, -the &ersigned authority, on this day pefsonaI1y appeared BRENDAN 
GILYAN, known to me to be the person whose name is subscribed to the fo~going hstmment, 
and acknowledged to me that he executed the same for the p~ltposes and considerati011 therein 
expressed. 

Given ooda my hand and s d  calf office on this the* day of r \ l ~ ~ v t l h ~ ~ .  2 0 0 5  



Ekfbm me, the undersigned authority, on this day personally appeared KENDALL 
GIUUM, known to me to be the p m n  whose name b subscribed to the foregoing htmmnt, 
and acknowledged to me that he executed the same fbr the p- and considemtion therein 
=P=sd 

Given under my band and seal of office on this t b c a  day of 2 6  

c in and for the State of Texas I"-PubY 

THE STATE OF TEXAS ) 
1 ACKNOWLEDGMENT 

COUNTY OF BRAZOS ) 

Before me, the undersigned authority, on this day personally appead Ron Silvia as 
Mayor of the City of College Station, a Texas howrule municipal oorpomtion, b w n  b me to 
be the p m n  whose name is submibed to the foregoing insirument, and ackraow1edged to me 
that he executed the same fm the purposes and consideration therein exprmed. 

Given under my hand a d  seal of office on this the day of , ZOO-. 

Notary Public in aud fbr the State of Texas 
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