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OVERSIZE PARTICIPATION AGREEMENT 

This Agreement is e n d  into this day of , 2005, by and 
between the City of College Station, a Texas home rule municipal corporation (hmhafk 
UCITy'3, and Kyle Legends I, LP, a Texas Limited Partamhip (hereinafter "OWNER"). 

WHEREAS, OWNER has developed property within the City of College Station, more 
particularly demibed as Wheeler Subdivision Phase 2, Lot 1 R, Block 1 (heteinafk bGPr~pmy13 
as depicted and M b e d  on the h d  plat approved by the Planning a d  Zosling Commission in 
August 1998, a Vicinity Map is abtacbed hereto as Exhibit A; arad 

WHEREAS, CHAPTER 9, CITY OF COLLEGE STATION CODE OF ORDMANCRS requires that 
OWNER conform to the CITY'S standards and master plans for sheets and utilities and pay for 
dI costs of mateds and instElllation of stre&, alleys, sidewalks, dmhage, and utilities except 
where the CITY a g m s  to participate in the cost of oversize of such improvements; and 

WHEREAS, the City of College Station Utility Master Plan requires s twelve inch (12") sanitary 
sewer line as detailed in Erhibft B; and, 

WHEREAS, OWNER has submitted an oversize cost participation request for sanitary sewer 
impmvements C O ~  that were in excess of the required sizing for the development; and 

WHEREAS, the City Engin- has reviewed the data, wrts and analysis pmvicQed by , 

OWNER'S engineers and determined that OWNER'S req- fur utility participation q d e s  fot- ' 
participation funding under &c criteria established in Cwwrm 9, SECTION 9, CITY OF COW& 
STATION CODE OF ORDINANCES; 

NOW, THEREFORE, for and in addmation of the recitations above and the promises and *:- 

cowmami b i n  e x p m d ,  the p d e s  hereby agree as follows: 

I. 
DEFINITIONS 

1.1 Approved Plans means the plans and specifications that meet the tr~quhnents of 
Oversize Participation Agreement, the City of College Station Codes and Ordinrmoes and an 
other applicable laws, and that have been submitted to, reviewled and approved by the City o 
College Station Development M c e s  Department and the City J%@wr. 

13 CITY or College Station m m y  the City of College Station, a Texas home rule 
municipal corpomtion located at 1 101 Texas Avenue, College Station, Texas 77840. 

13 Cerdfiate of Acceptance: A certificate issued by the City Engheer stating that the 
mdruction conforms to the plans, spdhtio118 and s&ndards contained in or r e W  to in 
C m  9 of the CITY OF COLLEGE STATION CODE OF ORDINANCES. 

-i - 
1 

1.4 Certificate of CompletionlCmpUsnoe. As defined in Section 1702 of thq. .;. ' - '  . 
~TERNATIoNAL BUILD~N~ CODE, 2003 Edition, as adopted and amended by the City Council of 

' - 

Corn No. 
& V ~ ~ ~ I ~ ~ ~ ~ ~ ~ . E ~ ~ E  



the City of CoUw Station, a cdi lcate s h h g  that work was done in compliance with approved 
wmmction daaments /Appd  PIans. 

1s Effective Date. The dab on which this Agreement is signed by the last party whose 
signing makes the Agreement l l l y  executed. 

16 F b d  Completion. lb dtrm ' F ' i  Completion" meam that dl the wo* on the Project 
has been completed, all h d  puuch list items haw been h p c t e d  and dsfactoriIy completed, 
all pymW to m a k r b m  and subcontractm have been made, all documentation, and all 
closeout documents have bm ex- and approved by the OWNER, ceriii7aites of 
CompIetion and Acceptance have been issued for the Project, all Reports have been submitted 
and Reportiog Requirements have been met, ad DEVELOPER has fully pfbrmed any othe 
req- contained herein. 

d ' ',, -. ' ,.y, , ,. , 

, , ,.i::& -a: -.g 
1.7 OWNER mcrms I<vk mds I, LP, a ~ e h - ~ i m i ~  P a r 6 6 s e  pndad' 
office is located at 7502 Oldsnville-~vm&, suite 500, Dallas, Texas 75231. - 

- - 

1 Pmperty means Wheeler Subdivision Phase 2, Lot 1 R, Block 1, ColIep Station, B m s  
County, Texas, as depicted and b r i b e d  on the final plat approved by the Planning d Zoning 
commission in August of 1998, the vicinity map of which is attached hereto as Exhibit A 

1.9 Project means the conssuction of the sanitary sewer line 
Exhibit B B e d  hereto aud hcmpiacol herein by reference. *: 

u 
OVERS= Corn PARTICIATION 

2.1 CITY a g m s  to cost povticipate to oversize the improvements as fbllou-. 

1. Tbe comdrwtion cost di&moe between an eight incb (3") sanitary sewer line 
arad a twelve inch (12")tary sewer line for a 362 linear foot d o n  of sanitruy 
sewer line. 

23 The~~costofthepjectis$77,113.00. CITYagreestomstparkipatewithOWNER 
for the actual comlmction mst not to exceed 7.07274Y0 or $5,454.00 of the specified 
imprr,vements, whichever is Ie861, The CITY'S parthiption does not ex& 3W of the Project. 

theTExASLOCAL GOVERN~PENTCODE as mended. 

23 The detailed total cost of the insprovements is attached hereto and i n c o r p o d  herein as 
Erhibit c* 

2.4 OWNER warrants and d e s  by the signing of this A-ent that the amaunt 
OWNER bas subxnitkd for reimbmernent is the actual cost of wmtmdhg and insEalling the 
impn,ve~nents spdied in this q u w t  as approved by the City Engineer or his delegate. Any 
amount in excess of the actual cost of the improvements is unauthorized and OWNER s h d  be 
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liable for the immediate repayment of any excess funds. The City Engineer or his delegate ha- 
6 e d  that each of folIowing applicable tams d conditions have been met for the approval 
of the City's mst participation to oversiae the sewer line: 

(1) the Final Cotllp1etion of the improvements in acoordance with the 
Approved P h  

(2) issuance of Certificates of Completion and Amqtance; 
(3) OWNER'S compliance with all City Codes, clrdhws and stadads 

dating to the Property and its subdivision and development; 
(4) dedication of the land for the right-of-way either by plat or by general 

mmnty d d ,  
(5) a cumnt title report as of the date of land dedication and updated within 

sixty (60) days of the date of this cent; 
(6) lien releases or s u ~ o n s  h m  dl lenders as required by the CITY. 

2.5 Clvemm Pahcipaaion Payment. OWNER has submitted the written applimon lor 
oversize participation payment within thirty (30) days aAer Final Completion 

2.6 The CITY will pay oversize participation funds in one payment within thirty (30) day 
aftm C W ' s  approval of this Agreement, 

2.7 Repom books and other reoonk OWNER shall make its books and other recorcl! 
related to the project available for iraspection by the CITY- OWNER shall submit to the CITk 
any d dl i n f o d o n  or reports requested to verify the expcnditum submitted for ova& 
participation eligibiIity incIuding but not limited to bid dcmmmts, payment applications 
incIudhg any supporting infondon,  camelled checks, copies of construction and engineerine 
documents, as d e k m h d  by the City Engineer in his sole discretion, fbr the vcrificafiw of the 
cost of the hhstm&m de&iled in Exhibit C of this A- The subdm of these 
reports and infomation shall be the responsibility of the OWNER and &dl be d e d  by 
OWNER'S Licensed P m W d  at OWNER'S expense and signed by an a d o r k d  
official of the entity. 8 

CJTY is a politid subdivision of the state and enjoys governmental immunity. By e n t e w  
into this Agmement, CITY doa not consent to suit, waive its governmenta1 immunity, or 
the limitations as to d m -  under the Tens Tort Claims Act. 

0-R agree to and shal l  indemniFy, bold b m l ~  and defend the CITY and its 
oflicers, agents, and employtm from and against any and all claims, 10- damagw, c a w  
of action, suits, and llabiWy of every hd, including ail expensa of litigation, oourt costs, 
expert lets and attorney's fees, for Utuy to or death of any pemn, or for damage to any 
property, or for breach of contract, ariarfng oat of or in oonnection with the work done by 
OWNER under thiw Agreement, r e g a d l a  of whether such in juh ,  deslth, damages or 
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bmch am awed in whole or in part by nce of the CfL7t, any 0 t h  parS 
indemnified hemunder, or the OWN , 

OWNER shall i.d&& and hold armlma firam any claims of suppliers or 
subntrrrctom of OWNER for impmvements wnsftpcted or cawed & be constructed by 
OWNER 

OWNER shsU indenmi@ and hold the CITY harmleai from any and all injuriws to or 
dab of adjacent property ownem m d t h g  fkom or relating to their performance under 
fbCB +pemmlt. 

lr -1 ; -&& :d & 
OWNER assumes full r~esponsibility for the work to be performed hereunder, and deam 
reljnquhhes and discharged0 the CITY, its officen, agents and employ- f h m  aII claims 
dcmands, and c a m  of action of every kind and chamcter, including the mt of defenm 
therefore, for any injury to or deatb of any pemns md any loss of or damage to an1 
property that is =used by, alleged to be ~~ by, arising out of, or in connection with 
OWNER'S work to be performed hereunder. This r e l a e  shall apply whether or not saic 
c h h s ,  demands, and causes of action are wered in whole or in part by h u m n e e  ant 
regardless of whether or not said d a b s ,  demands, md carse-s of action were caused i~ 
whole or h part by the pegrigenq of the CITY, any other aartv re 
OWNER '* 

. . 

-w. 
PROJECT AND CONSTRUmON 

c o m p h  with the Approved Plans during construction and has issued Certificates ot 
Aeoeptance and Completioa In the evtmt that any of the work or materids furnished is not in 
Strict d o e  with the Approved Plans, OWNER shaU correct or cause to be wrrected at it* 
sole oost and ex- any defectiye or nonoonfoming work 

. . . *& 

4.2 Independent Contractor. OWNER shall be solely responsible for selecting, 
supmising, and paying the c o n ~ c t i l m  mtmctor(s) or arbntmctors and fnr complying with 
all applicable laws, including but not limited to all requirements conccming w o h  
campensatio~~ and mmtmction rdmge. 

The parties to this Agreement agree and understand tbat all empioyexs, volunkas, p m m e l  and. 
mateds furnished or used by OWNER in the installation of ibe specified improv;emmts shall be 
the nqmnsibility of OWNER and shall not be deem4 employees or agents of the CITY for my 
purpose, 

4 3  Payment for matedab and Iabor. OWNER is solely and el~clwively mponsible for 
c o q e m h g  any of its co~ltracton, emplo- subcontmcbrs, materiahen d o r  suppliers of 
any type or nature whatsuever and inmhg that no claims or liens of any type wilI be Hed 
against my property owned by the CITY arising out of or incidental to the performance of any 
sewice performed pursuant to this Agreement. In the event a statutory lien notice is seat to the 
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CITY, OWNER shall, where no payment bond covers the work, upon writttn notice fiom the 
C m ,  hold the CITY harmless from any losses that may &t fiom the l l h g  or enfoment of 
any said lien notice. 

-davit of bills paid. OWNER has pvided the City Engineer a n o t a i d  affdavit 
stating that all bills for labor, materials, and incidentals i n d  have been paid in full, that any 
claims from tnaaubtmm, makrhhen, and subctmtmbm have been r e l d ,  and that there 
are no claims pehding of which the OWNER has been 110tifid 

4.5 This merit does not alter, mend or replace any other requirements 
contained in the Code of Ordhan- Unified Development Code, or other applicable law. 

v. 
GUARANTEE OF PERFORMANCE 

5.1 The OWNER executed peff~f~ance and payment bonds for the oonstmdon of the 
impmvanmb to ensue completion of the project and payment of s u b o o n ~  e x d  by a 
mpomk surety in -dance with CHAPTER 2253, TEXAS G o m m m ~ ~  CODE The bods 
were isslPed in the total mount of the contract price as approved by the City. 

I V I .  
GENERAL PROVISIONS 

C 

6.1 ~msndments. No amendment to this Agreement shall bc d. unless 
wad until it is reduced to writing and signed by duly authorid m v a  of both partits. 

6.2 Choice of law and Venue. This Agmmat bas been mde under and &dl be governed 
by the Im of tbe State of Texas* Perfbrmance and dl ma#m telatgd themto d d  be in Brazos 
County, Texas, United States of America 

6J  Authority to enter into Agreement. Each party represents that it has the full power and 
authority to enter into and perfom this Agreement, The person executing this Agreement on 
Mdf of d party has been properly authorized and empowed to enter into this Agreement. 
Thc person txaclrtity this Agreement on bhalf of OWNER represents that he or she is 
a d d z e d  to sign on bebtrlf of OWMW and agrees to provide proof of such authoridon to the 
Cl'I'Y upon 

6.4 A.gmament m d .  The parties acknowledge that they have md, ukmtaqd a d  intend to 
be bound by the terms and conditions of this Agreement. 

63 N o h  AIl notices and documents muired hmin shall be sent and provided to the 
parties at the addmses and telephone n u m h  listed below: 
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Kyle kg& I, LP - City of College Station 
7502 Gmmdle Avenue, Suite 500 City Engineer 
Dallas, Texas 7523 1 P.O. Box 9960 

College Won,  Texas 77842 

With copies to: 
City Attomy and City Maaagqr 
1101 Texas Avenue. 
College Station, TX 77842 

All notices and documents shall be deemed d v e d  when mailed with sacient w e  and 
&posited in a regular mailbox of the United States Post Office. The @es may chauge 
addresm upon thirty (30) days' written notice sent certified mail, m t m  d p t  quested. 

6.6 hsignment. This Agreement and the rights and obligaiions contained herein may not be 
h g m d  by OWNER without the prior written approval of the CITY. 

6.7 Defauk In the event of a breach of this A-t by OWNER, the CITY may 
k m k t e  this Agreement and exemise any and all legd medies available to i t  

Executedthis day of ,2005. 

KYLE LEGENDS I, LP, 
a Texas Limited Partnmhip 

CITY OF COLLEGE STATION 

BY: KYLE TRADITION, LLC BY: 
a Texas Limited Liability Company Ron Silvia, Mayor 
Its General Partner 

ATTEST: 

Connie Ilmks, City Sccretay 

APPROVED: 

City Attorney 

Jeff Kmtcn, Finance and Smtegic Planning 
Dhxtox 



. ;. ! 
THE STATE OF TEXAS 1: :, .#,, ,$: +cmowLEDGMENT 
C0UNTYOFBRAU)S );-rg 

,*L.;: 

Befom me, tbe mkmigwd authority, on this day pawnally appeared Thomas E. 
Kirkland as M e m k  of Kyle Tradition, LK, a Texas Limited Liability Compy,  a general 
partner of Kyle Legends I, LP, a Texas Limited Partnership, known to me to be the person whose 
name is subscribed to the foregoing instrument, and &owfed@ to me that he executed the 
same f i r  the purposes and consideration herein expmd.  

* on this the 30 day of , 1 - A . -  2W5. 
I I r a :  

KAREN E. HuMPHREYS 
~RukswldTexas . 

~ y ~ ~ F e b . 1 9 , 2 0 0 8  
. . I. _ 

Notary Public in andfor &e State of Texas 

THE STATE OF TEXAS ) 

1 .  ACKNOWLEDGMENT 
COUNTYOFBRAZOS ) . . 

Befon me, the untbignd k t y ,  on this day personally q p m d  Ron Silvia as 
Mayor of the City of College Station, a T- hom~+rwle municipal axpodon, known to me to 
be the petson whose namt is subscribed to the fmgoing instrument, and achmledged to me 
that he executed the same for the p w p e s  and consideration therein expssd .  

Given under my hand and seal of offim on this the day of ,2005. 

Notary Public in and for tfie S#e of Texas 
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