SOFTWARE LICENSE AGREEMENT

THIS SOFTWARE LICENSE AGREEMENT is made this ___dayof , 2004, by
and between Omega Systems of North America, Llc. ("Licensor"), having principal offices at 128
West Main Street, Dryden, NY 13053, and the undersigned customer, the City of College Station
Texas, a Home-Rule Municipal Corporation ("Licensee").
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DEFINITIONS. As used in this Agreement, the following definitions shall apply:

"Licensed Product" shall mean collectively the Licensed Software (as hereinafter
defined) and the documentation therefor.

"Licensed Software" or "Software" shall mean the software identified on Schedule
A, annexed hereto and made a part hereof, in machine readable (object code)
form, all updates, upgrades and revisions thereof supplied by Licensor during the
term hereof and all copies of the foregoing.

"Licensed Computer" shall mean any single computer system owned or leased by
Licensee.

"Use" shall mean the reading into and out of memory of the Licensed Software
and the execution of the Software, in whole or in part, by the Licensed Computer.

"Productive use" shall mean use of the system to process payment documents
where the data from those documents is used to update live customer records.

“Documentation” means all specifications, manuals, drawings, and other media
and materials other than Equipment and Software.

LICENSE. Subject to the payment of the license fees to Licensor, Licensor
hereby grants to Licensee, and Licensee hereby accepts, a personal, nonexclusive
and nontransferable license to use the Software on the Licensed Computer during
the term hereof and to use the documentation therefor during the term hereof in
support of the Use of the Software. A separate license shall be required, together
with the payment of additional license fees, to concurrently use the Software on
more than one computer.

LICENSE FEES AND TAXES.

The license fees for the license granted hereunder shall be Licensor's license fees
for the Licensed Product in effect on the effective date hereof attached hereto as
Exhibit A and incorporated herein by reference.
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The license fees and other applicable charges shall be due and payable thirty (30)
days after receipt of an invoice from licensor issued after satisfactory completion
of work. Licensee shall pay a late payment charge subject to Tex. Gov’t. Code
Section 2251.001 et. seq. as amended on any undisputed unpaid amount for each
calendar month or fraction thereof that any payment to Licensor is in arrears.

Licensee is a tax-exempt entity and shall provide its tax exempt number to
Licensor

TERM OF AGREEMENT-EFFECTIVE DATE.

Unless otherwise terminated or canceled as provided herein, the term of this
Agreement and of the licenses granted herein shall commence on the effective
date hereof and shall continue until Licensee discontinues the licensed Use of the
Software on the Licensed Computer.

The effective date of this Agreement shall be twenty (20) days after Licensee's
first productive use of such Software,

Licensee agrees to keep the Licensed Product under software maintenance with
the Licensor for as long as the Licensed Product is in use.

The Licensee's RFP and Licensor's response to the RFP are part of this Agreement
and are incorporated herein by reference as if set out in full in this Agreement.

PROTECTION OF TRADE SECRETS.

Licensee agrees that the Licensed Product is the exclusive property and
constitutes a valuable trade secret of Licensor. Licensee shall not disclose or
make available the Licensed Product, or any portion thereof, to third parties
without Licensor's prior written consent. Upon the cancellation, termination for
cause by Licensor, or expiration of this Agreement, Licensee shall promptly
return the Licensed Product and all copies thereof to Licensor.

REPRODUCTION OF SOFTWARE.

Licensee may make one copy of the Licensed Software in machine readable (object code)
form for back-up and archival purposes only. All copies of the Licensed Software, in
whole or in part, shall contain all of Licensor's restrictive and proprietary notices in form
and content as they appear on or in the Licensed Software provided by Licensor. In no
event may Licensee duplicate, in whole or in part, the documentation for the Licensed
Software.
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7. LICENSOR WARRANTS THAT THE SYSTEM WILL PROCESS PAYMENTS
AS PROPOSED IN OMEGA'S RESPONSE TO THE CITY OF COLLEGE
STATION'S REQUEST FOR PROPOSALS FOR PAYMENT PROCESSING
EQUIPMENT

7.01  Licensor represents and warrants that (1) the Hardware and the Licensed
Software identified herein constitute all the applications or systems software or
interfaces required by City to operate the Licensed Software; (2) the Licensed
Software, as delivered to City hereunder, shall operate on or with the Hardware
identified ; (3) the Licensed Software, as delivered to City hereunder shall meet
the Specifications, and documentation without the need for customization or
modification, or the delivery of any additional Services; (4) the Licensed Software
shall be compatible with City's existing data files, business information, and
systems, such that significant additional applications or systems software or
interfaces shall not be required to be produced or procured in order to complete
the implementation of the Licensed Software; (5) and the Licensed Software shall
be free of any defect in material of the media in which the Licensed Software is
delivered, specified or provided by Licensor.

7.02  Licensor warrants for Customer’s benefit alone that Licensor owns the Software
including all associated intellectual property rights, or otherwise has the ri ght to
grant Customer the right and license provided in this Agreement, and that as of
the date of this Agreement to the best of Licensor’s knowledge, neither the
Software nor the documentation infringe any valid patents, copyrights,
trademarks, or other proprietary rights of any third parties.

8. Indemnification

8.01 Contractor agrees to and shall indemnify and hold harmless and defend the
City, its officers, agents, and employees from and against any and all claims,
losses, damages, causes of action, suits and liability of every kind, including
all expenses of litigation, court costs, and attorney's fees, for injury to or
death of any person, for damage to any property, or for any breach of
contract, arising out of, or in connection with the work done by Contractor
under this Contract. In the event of personal injury to or death of
Contractor' employees, such indemnity shall apply regardless of whether the
claims, losses, damages, causes of action, suits or liability arise in whole or in
part from the negligence of the City. Such indemnity shall not apply,
however, to liability arising from the personal injury, death, or property
damage of persons other than the Contractor or its employees where such
liability is caused by or results from the negligence of the City.
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Patent, Copyright, and Trade Secrets Infringement and INDEMNITY AND WARRANTY.
Licensor warrants that Licensor has the right to enter into this Agreement,

LICENSOR WILL DEFEND, INDEMNIFY AND HOLD CITY, ITS OFFICIALS,
OFFICERS DIRECTORS, AND EMPLOYEES HARMLESS FROM AND AGAINST
ANY AND ALL CLAIMS, CAUSES OF ACTION, LIABILITY, J UDGMENTS,
INCLUDING COSTS, EXPERT FEES, REASONABLE ATTORNEY FEES AND
ANY OTHER EXPENSES ARISING OUT OF OR IN CONNECTION WITH ANY
CLAIMS THAT THE LICENSED SOFTWARE AS FURNISHED BY LICEN SOR,
INFRINGES A UNITED STATES PATENT, COPYRIGHT, TRADE SECRET, OR
OTHER PROPRIETARY RIGHT.

In the event of any claim or action or threatened action against City in which it is asserted
that the Licensed Software infringes a copyright, patent, or other intellectual property right,
City shall promptly notify Licensor of such action or threatened action and Licensor shall
and have the right to:

1. Procure the right for City to continue using the infringing material.
2. Replace or modify the infringing material so that it becomes non-infringing but
has substantially equivalent capabilities as the infringing system.

If the measures described above are not practical and economically available to Licensor,
Licensor may terminate the license of the infringing material and refund City all fees paid
for the Licensed Software and the prorated portion of any unused maintenance fees City
has paid to Licensor. In any event, Licensor shall have the right to conduct the defense of
the infringement action on City's behalf and to settle the action without City's consent
upon giving reasonable security to protect City, and City shall reasonably cooperate with
Licensor in the defense and the settlement of any such action. All costs, expenses and fees
of defending such action shall be borne by Licensor.

8.02 Contractor assumes full responsibility for the work to be performed
hereunder and hereby releases, relinquishes, and discharges the City, its
officers, agents, and employees from all claims, demands, and causes of
action of every kind and character, including the cost of defense thereof, for
any injury to or death of any person (whether employees of either of the
parties hereto or other third parties) and any loss of or damage to property
(whether property of either of the parties, their employees, or other third
parties) that is caused by or alleged to be caused by, arising out of, or in
connection with Contractor’s work to be performed hereunder. This release
shall apply regardless of whether said claims, demands, and causes of action
are covered, in whole or in part, by insurance and regardless of whether such
loss, damage, injury, or death was caused in whole or in part by the
negligence of the City.

9. Insurance
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The Contractor agrees to maintain the types and amounts of insurance required in
this Contract throughout the term of the Contract. The following insurance
policies shall be required:

Commercial General Liability.
Automobile Liability.

Workers' Compensation Insurance
Professional Liability.

N

For each of these policies, the Contractor's insurance coverage shall be primary
insurance with respect to the City, its officials, employees and volunteers. Any
insurance or self-insurance maintained by the City, its officials, employees or
volunteers, shall be considered in excess of the Contractor's insurance and shall
not contribute to it. Certificates of insurance and endorsements shall be furnished
to and approved by the City’s Risk Manager before any letter of authorization to
commence planning will issue or any work on the Project commences. No term
or provision of the indemnification provided by the Contractor to the City
pursuant to this Contract shall be construed or interpreted as limiting or otherwise
affecting the terms of the insurance coverage. All Certificates of Insurance and
endorsements shall be furnished to the City's Representative at the time of
execution of this Agreement, attached hereto as Exhibit “C,” and approved
by the City before work commences.

The Contractor shall include all subcontractors as additional insureds under its
policies or shall furnish separate certificates and endorsements for each
subcontractor. All coverages for subcontractors shall be subject to all of the
requirements stated herein.

General Requirements Applicable to All Policies.

Only insurance carriers licensed and admitted to do business in the State of Texas
will be accepted.

Deductibles shall be listed on the certificate of insurance and are acceptable only
on a "per occurrence” basis for property damage only.

"Claims made" policies will not be accepted, except for Professional Liability
insurance.

Each insurance policy shall be endorsed to state that coverage shall not be
suspended, voided, canceled, or reduced in coverage or in limits except after thirty
(30) calendar days prior written notice has been given to the City of College
Station by certified mail, return receipt requested.

Upon request, certified copies of all insurance policies shall be furnished to the
City.

The certificates of insurance shall be prepared and executed by the insurance
company or its authorized agent. Each certificate shall contain the following
provisions and warranties: (a) that the insurance company is licensed and
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admitted to do business in the State of Texas; (b) that the insurance policy is
underwritten on forms provided by the Texas State Board of Insurance or ISO; (c)
all endorsements and coverages according to the requirements of this Contract; (d)
the form of notice of cancellation, termination, or change in coverage provisions;
and (e) original endorsements affecting coverage required by this Contract.

The City of College Station, its officials, employees, and volunteers are to be
added as "Additional Insureds" to the Commercial (Public) Liability and Business
Automobile Liability Policies. The coverage shall contain no special limitations
on the scope of protection afforded to the City, its officials, employees, and
volunteers.

Commercial General Liability requirements:

Coverage shall be written by a carrier with an "A:VIII" or better rating in
accordance with the current Best Key Rating Guide.

Minimum Combined Single Limit of $600,000 per occurrence for bodily injury
and property damage.

Coverage shall be at least as broad as Insurance Service's Office Number CG 00
01.

No coverage shall be deleted from the standard policy without notification of
individual exclusions being attached for review and acceptance.

The coverage shall include but not be limited to: premises/operations;
independent contracts, products/completed operations, contractual liability
(insuring the indemnity provided herein), and where exposures exist, “Explosion
Collapse and Underground” coverage.

Business Automobile Liability requirements:

Coverage shall be written by a carrier with an "A:VII" or better rating in
accordance with the current Best Key Rating Guide.

Minimum Combined Single Limit of $600,000 per occurrence for bodily injury
and property damage.

The Business Auto Policy must show Symbol 1 in the Covered Autos portion of
the liability section in Item 2 of the declarations page.

The coverage shall include owned or leased autos, non-owned autos, and hired
cars.

Workers' Compensation Insurance requirements:

Employer's Liability limits of $100,000.00 for each accident is required.

"Texas Waiver of Qur Right to Recover From Others Endorsement, WC 42 03
04" shall be included in this policy.

Texas must appear in Item 3A of the Worker's Compensation coverage or Item 3C
must contain the following: All States except those listed in Item 3A and the
States of NV, ND, OH, WA, WV, and WY.

C:\Documents and Settings\Evan.Lewis\Local Settings\Temporary Internet Files\OLK6\SOFTWARE LICENSE amended 5-20-04 without
changes and with signiture.doc



9.08
(@)

(b)
(©)

10.

(a)

(b)

(©)

(d)

Professional Liability requirements:

Coverage shall be written by a carrier with a "A:VIII" or better rating in
accordance with the current Best Key Rating Guide.

Minimum of $500,000 per occurrence and $500,000 aggregate.

Coverage must be maintained for two (2) years after the termination of this
Contract.

TERMINATION/CANCELLATION.

Licensor may terminate/cancel this Agreement and any license granted hereunder
pursuant to Section 3(b) herein if:

(1) Licensee fails to pay Licensor any undisputed license fee;

Either party may terminate this contract and any license granted hereunder if:

(1) A party is in default of any provision hereof and such default 1s not cured
within ten thirty (30) days after the non-defaulting party gives written notice

thereof to the defaulting party describing in reasonable detail the default;

2) Either party becomes insolvent or seeks protection, voluntarily or
involuntarily, under any bankruptcy law.

In the event of any termination/cancellation of this Agreement or any license
granted to Licensee hereunder, Licensor may:

1) Require that Licensee cease any further Use of the Licensed Product or
any portion thereof and immediately return the Licensed Product and all copies

thereof, in whole or in part, to Licensor; and

2) Cease performance of all of Licensor's obligations hereunder and refund
any prorated unused portion of license and/or maintenance fees.

The parties rights and remedies shall be cumulative and in addition to all other

rights and remedies available at law and in equity.

10.

(2)

LIMITATION OF LIABILITY.

In no event shall Licensor be liable to Licensee for any damages resulting
from or related to any failure of the Licensed Product including but not limited
to loss of data or delay of the licensor in the delivery of the Licensed Product.
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In no event shall either party be liable to the other for any indirect, special, or
consequential damages or lost profits arising out of or related to this Agreement,
or the performance or breach thereof, even if breaching party has been advised of
the possibility thereof. Both party's liability hereunder to the other, if any, shall in
no event exceed the total of the License fees paid to Licensor by Licensee under
this Agreement.

GENERAL.

This Agreement is the sole agreement between the parties relating to the subject
matter hereof and supersedes all prior understandings, writings, proposals,
representations or communications, oral or written, of either party. This
Agreement may be amended only by a writing executed by the authorized
representatives of both parties.

This Agreement and the licenses granted hereunder may not be transferred or
assigned by either party without the prior written consent of the other party.

This Agreement shall be interpreted in accordance with the substantive laws of the
State of Texas. Venue shall lie in a court of competent jurisdiction in Brazos
County, Texas.

Omega System of North America, Llc. CITY OF COLLEGE STATION

BY: — BY:

E:/a/n,P Lewis

Title: Presi

Date:

<~

5 /o4

Ron Silvia, Mayor
Date:

ATTEST:

Connie Hooks, City Secretary
Date:
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APPROVED:

Thomas E. Brymer, City Manager
Date:

frcannrume o

City Attorney
Date:

Charles Cryan, Director of Fiscal Services
Date:
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FLEX Remittance Processing Application
Flex Image Archive/Retrieval Software
Standard Report Module

Host File Re
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128 West Main Street
mm m Dryden, NY 13053
OF NORTH AMERICA, INC. :-T;: :g;ﬁ::.'gg;;

June 10, 2004

City of College Station
Attn: Susan Chmelarat
P.O. Box 9960

College Station, TX 77842

Dear Susan,

As per our tclephone conversation, this letter is to confirm that 'I'ri-Core Systems, LLC is
the software division of Omega Systems of North America, LILC.

Sincerely,

; Theéresa Wolf
Office Manager

Www.omegasyscorp.com
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June 07, 2004

City of Colloge Station
Attn. Susan Chmclarat
P.O. Box 9960

College Station, TX 77842

Re: Omega Systems of North America, LLC
Insurance

Dear Susan,
Since we do not have a company vehicle, we do not have automobile insurance.

Sincerely,

N,

T l"‘ ‘.__')_—/)—(
. "

Theresa Wolf \ ™ T
QOffice Manager




