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STATE OF TEXAS

§





§

COUNTY OF BRAZOS
§


THIS BVSWMA FIRST AMENDED JOINT SOLID WASTE MANAGEMENT AGREEMENT (Agreement) is made this the         day of    _____          , 2003, by and between the City of Bryan,  a Texas Home Rule Municipal Corporation (hereinafter referred to as "Bryan"), and the City of College Station, a Texas Home Rule Municipal Corporation (hereinafter referred to as "College Station").


WHEREAS, the parties are entering into this contract in order to plan for the future, with the express purpose of protecting the communities against water pollution and protecting the health of the inhabitants of the area;

WHEREAS, the parties are authorized to make and enter into this Agreement under the Interlocal Cooperation Act (Subchapter B of Chapter 791 of the Texas Government Code), and other applicable laws of the State of Texas pertaining to the disposal of Solid Waste by municipalities; 


WHEREAS, the parties have combined their landfill assets in order to develop a regional solid waste management agency to achieve the maximum effectiveness, as well as efficiency for their solid waste disposal operations while at the same time properly protecting the environment;


WHEREAS, the primary objectives of the Brazos Valley Solid Waste Management Agency are as follows:


(a)
to operate solid waste management agency in order to achieve the least possible operational cost for the Agency.


(b)
when deemed to the advantage of the Agency, to market the Agency's landfill space to the surrounding counties and cities in an effort to maximize solid waste volume so as to reduce Agency operating costs as set out in further detail in Article VI of this agreement.


(c)
to utilize "state of the art" technologies that are in concert with a regional approach to solid waste disposal.


WHEREAS, in an effort to minimize solid waste management costs, it is the intent to develop BVSWMA as a regional Agency.  Efforts will be made by BVSWMA to secure solid waste tonnage throughout the region to combine with the Cities' tonnage to achieve economies necessary to have state-of-the-art facilities that may include landfills, and other components of an integrated approach to solid waste management.


NOW THEREFORE, Bryan and College Station hereby contract and agree as follows:

ARTICLE I.

DEFINITIONS

Section 1.01.  DEFINITION OF TERMS.  In addition to the definitions stated in the preamble hereof, the terms and expressions as used in this agreement, unless the context clearly shows otherwise, shall have the following meanings:


(a)
"Agreement" or "this Agreement", means this contract and any similar contracts executed between the parties with respect to the Management of Solid Waste.


(b)
 “Board” means the  Policy Advisory Board to the Brazos Valley Solid Waste Management Agency.


(c)
"Brazos Valley Solid Waste Management Agency" or "BVSWMA" means the entity formed by the Cities of Bryan and College Station to serve as the vehicle for regional management of solid waste for both Cities.


(d)
"Contract" or "this Contract", means this contract and any similar contracts executed between the parties with respect to the management of solid waste.


(e)
"City" or "Cities" means a Texas home rule municipality, specifically College Station and Bryan.


(f)
"Agency Operator" means the City of College Station unless otherwise designated by the parties to this Agreement.


(g)
"Agency" means the Brazos Valley Solid Waste Management Agency.


(h)
"Landfill" means the lawfully permitted Solid Waste Management Agency or facilities owned and operated by BVSWMA, as of the date of this Agreement or as of the date of transfer of title to BVSWMA by the Cities.


(i)
"Municipal Solid Waste" or "MSW" shall mean solid waste resulting from or incidental to municipal, community, commercial, institutional, or recreational activities, and includes garbage, rubbish, ashes, street cleanings, dead animals, abandoned automobiles, and other solid waste other than industrial solid waste.

(j)  “Solid Waste” shall have the meaning set forth in §363.004, Texas Health and Safety Code.

ARTICLE II.

STATEMENTS RELATED TO GENERAL PURPOSE


Section 2.01.  OVERALL PURPOSE.  The Cities of Bryan and College Station entered into this Agreement to operate the Brazos Valley Solid Waste Management Agency (hereinafter referred to as the "Agency" or as "BVSWMA").  The primary purpose of the Agency is to achieve economy of scale savings for the participants in the Agency through joint ownership and use of regional waste management facilities.

ARTICLE III.

ORGANIZATION AND GOVERNANCE


Section 3.01.  CREATION.  The Cities of Bryan and College Station hereby create the Brazos Valley Solid Waste Management Agency or as may be referred to hereinafter, the "Agency" or "BVSWMA".  Only the cities of Bryan and College Station shall be participant member/owners in the BVSWMA. 


Section 3.02. POLICY ADVISORY BOARD. The City Councils of both Cities shall appoint a Policy Advisory Board (Board). The Board shall be comprised of three voting members as follows:  The Mayors of Bryan and College Station shall at all times be voting members of the Board and shall alternate each year as Chair; one City Councilmember from Bryan shall be a voting member of the Board during each year that College Station’s Mayor presides as Chair; one City Councilmember from College Station shall be a voting member of the Board during each year that Bryan’s Mayor presides as Chair.  The city managers of each city shall serve as non-voting or ex-officio members of the Board. 

A representative of Grimes County designated by the Commissioners Court shall be granted non-voting membership on the Board of BVSWMA.  The Grimes County representative shall not attend any executive sessions and shall have no right to review the minutes or any other documents or recordings related to the executive session.  The Grimes County representative shall have a reasonable right to enter the landfill property during regular business hours to inspect the operations of the landfill but shall not disrupt or otherwise interfere with those operations.  If the Grimes County representative chooses to enter the landfill property, he will do so at his own risk and BVSWMA shall not be liable for any injuries suffered by the Grimes County representative while on the property.


Section 3.03.  BOARD DUTIES AND MEETINGS The Board shall have the power to request, receive and review such information as it deems necessary to meet its duty to provide recommendations to the Bryan City Council and the College Station City Council regarding BVSWMA’s annual budget, tipping fees, operations, land acquisition, and purchases that require either City Council’s approval.  The Board has no authority over administrative or personnel matters.  The day-to-day management of BVSWMA and administration of its personnel shall be the responsibility of the City Manager of the City serving as the Agency Operator. Any other administrative issues shall be resolved by the City Managers of the two Cities. The Board has no rule-making power and is not a governmental body as defined in §551.001 of the Texas Government Code.  The Board shall, however, provide notice of its meetings and conduct its meetings in the same manner as a governmental body is required to do under the Texas Open Meetings Act, Chapter 551, Texas Government Code.  The Board shall meet at least quarterly annually, and or as often as it deems necessary to meet its duties under this Section.

ARTICLE IV.

GENERAL OPERATING REQUIREMENTS

Section 4.01.  AGENCY OPERATOR.  Initially, the Agency shall be operated by City of College Station solid waste management staff. City of College Station employees shall comprise the entire paid administrative staff of the BVSWMA and the College Station City Manager shall be responsible for the day-to-day operation of the Agency as long as the City of College Station continues to serve as the Agency Operator. The City of College Station shall operate the Agency until such time as both City Councils approve the selection of another Agency Operator.


Section 4.02.
GATE CONTROL AND RECORDKEEPING.  Upon delivery of solid waste to the Agency, each City's Solid Waste Division driver hauling solid waste shall be issued a weight ticket indicating the weight of the solid waste so delivered.  All readings shall be entered upon proper books maintained by the Agency Operator. Upon written request, each City shall have access to the Agency's record books during reasonable hours.


Section 4.03.
MEASUREMENT.  The Agency shall be equipped with adequate measuring devices, lawfully certified in accordance with requirements of the Texas Department of Agriculture, Weights and Measures Division.  Each City shall measure the quantity of solid waste delivered to the Agency with the above-described measuring devices. Each City shall have access to such equipment and devices at all reasonable times for inspection and examination, but the readings, calibration and adjustments thereof shall be done in accordance with applicable State law and regulation.


Section 4.04.
WASTE ACCEPTANCE.  Both Cities agree that the Agency will generally accept most types of municipal solid waste.  However, both Cities agree that the holder of the BVSWMA landfill permit has the right to identify any municipal solid waste it feels represents unacceptable present or future liability.  In that event, the MSW hauler shall dispose of that waste at another disposal site.  


Section 4.05.
WASTE STREAM COMMITMENT.  Both Cities agree that they will inform the Board of any diversion or reduction in their waste stream in order that the Board may measure the impact on joint solid waste management operations and costs.  Both Cities agree to attempt to make waste stream diversion and reduction on a joint basis so as to absorb together financial impact on the "gate rate" that such reduction/diversion may create.

ARTICLE V.

FINANCIAL REQUIREMENTS

Section 5.01.
SHARED ASSETS.  All real and personal property previously contributed by the Cities for use by BVSWMA and all such property acquired in the future for such purposes shall be held and owned by The Cities as tenants in common, with each City having a ½ undivided interest. 


Section 5.02.
OPERATING BUDGET AND TIPPING FEES.  Tipping fees for BVSWMA shall be reviewed periodically but in any event on an annual basis.  The Board shall review the tipping fee and operating budget as prepared by the Agency Operator working with the Board and make a recommendation to the City Council of each City regarding the approval thereof as a part of their regular budget process. The tipping fee shall include all costs recommended by the Board and approved by the City Council of each City.

Section 5.03.
BILLING OF USERS BY BVSWMA.  Approved users of BVSWMA services and facilities shall be billed at least monthly by BVSWMA's Agency Operator.  All other users shall pay at the gate.  Each approved user, including the Cities shall pay charges to BVSWMA as established by the Board.  Payment due dates and late charges shall be set by the Board.  In the event revenues in excess of costs are collected from users other than Bryan and College Station, the City of Bryan and City of College Station shall share in those excess revenues equally.


Upon presentation of evidence of residency in either City, individual residential items may be deposited in the Agency without an on site charge.  The Agency Operator shall maintain records of tonnage deposits and, on a monthly basis, bill each City for that tonnage based upon current rates at the time of the regular monthly billings.

ARTICLE VI.

MARKETING


Section 6.01.
RESPONSIBILITY.  The Agency Operator, shall be charged with the responsibility for marketing the BVSWMA and its resources to the surrounding counties or beyond as need and resources permit.

ARTICLE VII.

PLANNING/UTILIZATION OF LANDFILL CAPACITY


Section 7.01.
RESPONSIBILITY FOR EFFECTIVE PLANNING AND USAGE.  In accordance with the implementation plan described in Section 4.01 of this Agreement, the BVSWMA shall make necessary plans for the most effective use of all its landfill assets transferred to it by the Cities.  The BVSWMA shall also be charged with the responsibility for planning and development for future landfills and other solid waste management facilities to meet the future needs of the Cities.

ARTICLE VIII.

GENERAL PROVISIONS


Section 8.01.
Notices.  Any and all notices and invoices which may be required under the terms of this Agreement shall be mailed to the parties at the addresses indicated below or at such address as either party may furnish in writing to the other party herein named:






City of College Station






Attn:
City Manager






P.O. Box 9960






College Station, Texas  77842






City of Bryan






Attn:
City Manager






P.O. Box 1000






Bryan, Texas  77805


Section 8.02.
ASSIGNMENT.  This Agreement shall be restricted to the Cities of Bryan and College Station alone and to applicable operations and the customer base served directly by each municipality.  The rights, privileges and responsibilities pursuant to this Agreement are specifically prohibited from assignments to agents, contractors and/or franchisees performing services on behalf of the principals of this Agreement.


Section 8.03.
SEPARATE AND SHARED LIABILITIES.  Liability for damages arising from the reception, transportation, delivery, and disposal of all solid waste delivered hereunder shall remain with the City, Bryan or College Station, which was the responsible party for the delivery for disposal.  As between Bryan and College Station, (but not any generator) each party agrees to indemnify and save the other party harmless from any and all claims, demands, causes of action, damages, losses, costs, fines, and expenses, including reasonable attorney's fees, which may arise or be asserted by anyone at any time on account of the reception, transmission, delivery, and disposal of Solid Waste while it is in the control of such responsible party. Liabilities arising from landfill operations shall be shared equally between Bryan and College Station.  Nothing in this Section gives rights or benefits to any person or entity that is not a party to this Agreement.


SIGNED this _________ day of _____________________, 2003.

CITY OF BRYAN




CITY OF COLLEGE STATION

_____________________________


______________________________

Mayor Jay Don Watson



Mayor Ron Silvia

ATTEST:





ATTEST:

_____________________________


______________________________

Mary Lynne Stratta, City Secretary


Connie Hooks, City Secretary

APPROVED AS TO CONTENT:


APPROVED AS TO CONTENT:

_____________________________


______________________________

Michael A. Conduff, City Manager


Thomas E. Brymer, City Manager

APPROVED AS TO FORM:



APPROVED AS TO FORM:

_____________________________


______________________________

Michael J. Cosentino, City Attorney


Harvey Cargill, Jr., City Attorney

10
- 10 -
O/group/legal/hc/2000/misc/bvsma agreement.doc

04/11/03

