AN AGREEMENT BETWEEN THE CITY OF COLLEGE STATION

AND THE 12TH MAN FOUNDATION

To Allow The 12th Man Foundation To Erect

Banners On Light Poles In The  Rights-Of-Way.


This agreement is entered into this 1st day of January, 2002, by and between the City of College Station, a Texas home rule municipal corporation and the 12th Man Foundation, a non-profit corporation.


WHEREAS, the City Council has approved Resolution No. ____________ permitting the 12th Man Banners as acceptable off-premise signs as established in the Zoning Ordinance (Ordinance No. 1638).


NOW, THEREFORE, the 12th Man Foundation is authorized to install street banners on light poles located in the rights-of-way located between Texas Avenue and Wellborn Road along both George Bush Drive and University Drive and along Wellborn Road between George Bush Drive and University Drive subject to the following condition:

(1)
Banners shall be installed only on light pole locations approved by the Staff of the City of College Station.  The timing and location of the proposed banners shall not conflict with the current and future phases of the ‘Color College Station’ street banner program.

(2)
The installation and display of 12th Man banners shall be permitted for a period of no longer than three years, after which the program may be renewed by the City Council.

(3)
The 12th Man Foundation shall retain full responsibility for the maintenance of the banners as well as the hardware and other supporting equipment.  The 12th Man Foundation shall be responsible for determining the structural adequacy of the poles due to the increased loads from the banners.

(4)
The banners shall not be placed so as to create a traffic hazard whether due to mounting height or possible color identification problems relative to traffic signal light recognition.  Banners should not overhang the curb and should be mounted above the minimum vehicle clearance height of 14’- 0”.


It is further agreed that the 12th Man Foundation (separately and collectively the “Indemnitee”) shall indemnify, hold harmless, and defend the City, its officers, agents, and employees from and against any and all claims, losses, damages, causes of action, suits, and liability of every kind, including all expenses of litigation, court costs, and attorney's fees, for injury to or death of any person or for damage to any property arising out of or in connection with the work done by the 12th Man Foundation under this Agreement, including the installation, inspection and maintenance of the banners, their associated hardware, and any other supporting equipment.  Such indemnity shall apply regardless of whether the claims, losses, damages, causes of action, suits, or liability arise in whole or in part from the negligence of the City, any other party indemnified hereunder, the 12th Man Foundation, or any third party.

 
The 12th Man Foundation assumes full responsibility for the work to be performed hereunder and hereby releases, relinquishes, and discharges the City, its officers, agents, and employees from all claims, demands, and causes of action of every kind and character, including the cost of defense thereof, for any injury to or death of any person  and any loss of or damage to any property  that is caused by, alleged to be caused by, arising out of, or in connection with the 12th Man Foundation’s work to be performed hereunder.  This release shall apply regardless of whether said claims, demands, and causes of action are covered in whole or in part by insurance and regardless of whether such injury, death, loss, or damage was caused in whole or in part by the negligence of the City, any other party released hereunder, the Contractor, or any third party.


Invalidity.  If any provision of this Agreement shall be held to be invalid, illegal or unenforceable by a court or other tribunal of competent jurisdiction, the validity, legality, and enforceability of the remaining provisions shall not in any way be affected or impaired thereby.  The parties shall use their best efforts to replace the respective provision or provisions of this Agreement with legal terms and conditions approximating the original intent of the parties.


Written Notice.  Unless otherwise specified, written notice shall be deemed to have been duly served if delivered in person to the individual or to a member of the firm or to any officer of the corporation for whom it is intended or if it is delivered or sent certified mail to the last business address as listed herein.  Each party will have the right to change its business address by at least thirty (30) calendar days written notice to the other parties in writing of such change.

CITY OF COLLEGE STATION 
 
12TH MAN FOUNDATION



Attn: 
David Massey,



Attn:  W. Miles marks


Asst. Public Utility Dir.

 

Exec. Dir. & CEO

Post Office Box 9960 



P.O. Drawer L-1

1101 Texas Avenue 



College Station, TX  77844-9101

College Station, Texas 77842-9960


Entire Agreement.  It is understood that this Agreement contains the entire agreement between the parties and supersedes any and all prior agreements, arrangements, or understandings between the parties relating to the subject matter.  No oral understandings, statements, promises or inducements contrary to the terms of this Agreement exist.  This Agreement cannot be changed or terminated orally.  No verbal agreement or conversation with any officer, agent or employee of the City, either before or after the execution of this Agreement, shall affect or modify any of the terms or obligations hereunder.



Amendment.  No amendment to this Agreement shall be effective and binding unless and until it is reduced to writing and signed by duly authorized representatives of both parties.


Litigation Costs.  In the event of litigation concerning the subject matter of this Agreement, the prevailing party shall be entitled to reimbursement for all of its attorney's fees, court costs, and other litigation costs.  


Arbitration.  In the event of a dispute and upon the mutual written consent of both parties, the parties may agree to arbitration without waiving any of their other rights hereunder.


Choice of Law and Place of Performance.  This Agreement has been made under and shall be governed by the laws of the State of Texas.  Performance and all matters related thereto shall be in Brazos County, Texas, United States of America.  


Authority to do business.  The 12th Man Foundation represents that it has a certificate of authority, authorizing it to do business in the State of Texas, a registered agent and registered office during the duration of this contract. 


Authority to Contract.  Each party has the full power and authority to enter into and perform this Agreement, and the person signing this Agreement on behalf of each party has been properly authorized and empowered to enter into this Agreement.  The persons executing this Agreement hereby represent that they have authorization to sign on behalf of their respective corporations.


Waiver.  Failure of any party, at any time, to enforce a provision of this Agreement shall in no way constitute a waiver of that provision nor in any way affect the validity of this Agreement, any part hereof, or the right of the City thereafter to enforce each and every provision hereof.  No term of this Agreement shall be deemed waived or breach excused unless the waiver shall be in writing and signed by the party claimed to have waived.  Furthermore, any consent to or waiver of a breach will not constitute consent to or waiver of or excuse of any other different or subsequent breach.


Agreement Read.  The parties acknowledge that they have read, understand and intend to be bound by the terms and conditions of this Agreement.


Multiple Originals.  It is understood and agreed that this Agreement may be executed in a number of identical counterparts, each of which shall be deemed an original for all purposes.

CITY OF COLLEGE STATION 
 
12TH MAN FOUNDATION


BY: ____________________________
BY: ________________________________

LYNN McILHANEY, Mayor
W. MILES MARKS, Exec. Dir. & CEO

Date:  _______________
Date:  ________________

ATTEST:

________________________________

CONNIE HOOKS, City Secretary

APPROVED:

City Attorney




Date

Charles Cryan, Dir. of Fiscal Services

Date

STATE OF TEXAS

§





§
ACKNOWLEDGMENT

COUNTY OF BRAZOS
§


This instrument was acknowledged before me on the 
 day of ___________, ______, by W. Miles Marks in his capacity as Executive Director and CEO of The 12th Man Foundation, a Texas non-profit corporation, on behalf of said corporation.







Notary Public in and for the State of Texas

STATE OF TEXAS

§





§
ACKNOWLEDGMENT

COUNTY OF BRAZOS
§


This instrument was acknowledged before me on the 
 day of ___________, by LYNN McILHANEY, in her capacity as Mayor of the City of College Station, a Texas home-rule municipality, on behalf of said municipality.







Notary Public in and for the State of Texas
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